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' Bankruptcy
' Public Utility Rates

A Bridge Over Troubled
Waters? The Power of a

Court to Set

Financial problems, past and present, of utilities like
Tucson Electric, El Paso Electric and several rural
electric cooperatives, should cause regulators to take
into account the extraordinary powers of bankruptcy
courts when they consider their ratemaking duties.
The authority they save may be their own.

Gilbert L. Hamberg

ormally, a state public utility

comrnission sets retail rates
for electric utilities. In ratemaking
determinations, each regulatory
body is guided by a classic, regu-
latory prindple: set justand rea-
sonable rates at a level that will
produce a fair return upon the
fair value of utility property that

| has been dedicated to public ser-

vice.!

Where the regulatory body fails
to set "reasonable rates” — rates
that produce a reasonable level of

{ revenues to enable the utility to

eam a fair rate of return, or where

the inadequate level of rates re-
| sults in insolvency, then a utility

might have to file for bankruptcy.
Needless to say, “the bankruptcy
of a utility can be considered to be
a regulatory failure.”?

This article examines the tur-
moil which might arise if a bank-

| ruptcy court attempted to set
| rates for a debtor utility in the po-
| tentially long time prior to confir-

mation of a plan of reorganization.
There is little dispute over the
role of the regulatory body either

during the plan confirmation pro- |

cess® or postconfirmation. Pre-

The Electricity Journal



—I

| confirmation, a bankruptcy court
|- could defer to the regulatory
body over final ratemaking deci-
sions. Without approval from the
regulatory body, | believe a bank-
ruptcy court could set the rates
preconfirmation, particularly
where the utility faces severe cash
flow problems and is in imminent
danger of interrupting
; service.*
aving reviewed the cases
decided under the US.
Bankruptcy Code (“the Code”),
most of the provisions of which
became effective on October 1,
1979, I found none that addressed

this precise issue: whether a bank- |

| Tuptcy court can grant pre-
confirmation rate relief to a

| debtor public utility.

' Thisisnot just an academic, con-
ceptual concern. It should be of
vital concern to many practition-
ers, both regulators and regu-
lated. If regulatory failure occurs
and a utility, as a consequence of
inadequate rate relief, is forced to
file for bankruptcy, utility regula-
tors should realize that under the

| drcumstances addressed here

| they might have to surrender

| their rate setting powers over the

| debtor utility preconfirmation to a

| bankruptcy court.

| This may be of vital concern

now to customers, creditors, and

regulators of utilities such as Tuc-
son Electric Power Company, El

Paso Electric and several rural

electric cooperatives which are or

close to becoming involved in
bankruptcy proceedings.

All parties recognize the in-
creased costs and expenses — for
attorneys, accountants, and other

| to a bankruptcy court.

| produce a return for the stock-

| experts —associated with bank- -

| ruptcy proceedings, as well as the
uncertainty of their outcome.

L Analysis: Bankruptcy Law
and Ratemaking
Under the Supremacy Clause of
the Constitution,” the Code con-
trols in the event of conflict with
state laws,* under which a state
' regulatory body operates,” or
| with federal laws, under which a
| federal regulatory body operates.® |
Jurisdiction® for a bankruptcy
| court to adjudicate the utility’s re-
quest for preconfirmation rate re-

If requlatory failure
occurs, regulators may
have to surrender their

 rate setting powers

| over the debtor utility

lief exdsts under 28 U.S.C. §§157(a)
and (b)M)*° and 1334(a) and (b).#
The hallmarks of Chapter 11 are
“the twin federal goals of rehabili-
tation and maximization of the es-

tate for the benefit of creditors.”™
| Congress’ intent for Chapter 11
was “to restructure a business's fi- |
nances so that it may continue to
operate, provide its employees
with jobs, pay its creditors,and |

cally efficent to reorganize than

holders. ... It is more economi- |
| to liquidate, because it preserves ‘

jobs and assets.”® Liquidation
and the cessation of operations
are the antithesis of Congress’ in-
tent to have successful reorganiza-
tions.

Only in Section 1129(a)(6) does
the Code provide for the role of
the regulatory body with jurisdic-
tion over the utility. That regula-
tory body is to review and grant
its approval as a condition prece-
dent for any plan of reorganiza-
tion which includes a change in
rates.* There is no requirement in
the Code to solicit regulatory
body approval for a plan which

| proposed no rate change or a pre-

confirmation rate change. Along
time could pass between the time
the utility filed for Chapter 11 and
when the plan was confirmed.
Meanwhile, the utility would
have to serve its customers. It
could require additional capital to
build faclities. Assuming the reg-
ulatory body failed to grant ade-

| quate rate relief pre-petition, it is
| unlikely that it would timely do
| so during bankruptcy.™*

ection 362 (a) of Title 11*
prevents the insti-
tution or continuation of any pro-
ceeding against a debtor, which
was pending before or which
could be filed after the utility filed
for bankruptcy."” Section 362
would not apply to a rate case ini-

| tiated by a debtor utility that was

pending before the regulatory
body. As for all other proceedings

| not initiated by the debtor uility,

the automatic stay would be effec-

| tive. Likewise, the exceptions to

the automatic stay set forth in 11
US.C. §§362(b)(4)* and
362(b)(5)" are inapplicable to a
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rate case, pending or proposed.
These exceptions are for proceed-

ings by governmental units to en-

| force their regulatory powers.” A

| rate case would be filed by the

| debtor utility.

The answer Lies in 11 US.C.

| §§541(2)* and 105(2)” and by

| omission in the rest of the Code.

| Section 541(a) defines what consti-
tutes property of the estate: an
asset, wherever located orin
whatever form. The definition is
to be construed broadly.” A
debtor utility's potential for in-

_ creased rates and revenues, as set
forth in a rate case filed with the
regulatory body prior to bank-
ruptcy, would be an interest in

. property, as defined in Section

| 541(a)(1). A debtor utility's poten-

| tial for increased rates and reve-

| rues, as set forth in a rate case

| filed preconfirmation either with

the regulatory body or a bank-

ruptcy court, would be an interest
| in property, as defined in Section

541(a)(7). Abankruptcy court ex-

ercises jurisdiction over property

of the estate.
ection 105(a) was designed
to give a bankruptcy court
broad powers to issue any order
necessary to preserve assets of the
estate or to take any action, where
authorization to do so might not

| exist elsewhere in the Code — as-

suming that the evidence exists to

grant by injunction the relief re-
quested.* Section 105(a) would
be spedific, statutory authority for

a bankruptcy court to grant pre-

confirmation rate relief. Section

105(a) resolves conflicts between

Code statutes. Section 105(a) pro- .

vides bankruptcy courts with

| powers otherwise unenumerated

in the Code. To achieve a success-
ful Chapter 11 reorganization, in-
stead of having a liquidation and
termination of service, a bank-
ruptcy court could grant pre-
confirmation rate relief under Sec-
tion 105(a).

Except for Section 1129(2)(6),

| the Code provides no reference to

the role of a regulatory body
when a non-railroad utility files
for bankruptcy. If Congress had
wanted a regulatory body to have
to grant its approval for pre-
confirmation rate relief, presum-

| ably it could have so provided (as

it did in Section 1129(a)(6) when
rate relief is proposed in a plan).
Silence in the Code as to the regu-
latory body's preconfirmation
role suggests that Congress left
that decision to a bankruptcy
court.

Consequently, there is constitu-
tional and statutory authority for
a bankruptcy court to set the rates
of a debtor public utility pre-

| confirmaton without interference

sion from continuing with a rate
| decrease proceeding against the
| debtor utility, which was initiated

| regarding the utility's self-insured
| status, which expressly included a
provision for a rate increase, be

| implemented.

“ fore the state regulatory body.

| Finding that the rate adjustment

| would interfere with the purposes
| of a successful Chapter 11 rehabili-

from the utility’s regulatory bodw.

Il. Granting Preconfirmation
Rate Relief

There is ample precedent from
Code cases, state cases construing
the impact of the Code, and pre-
Code cases, which collectively

| stand for the proposition that a
| bankruptcy court could grant pre- |
| confirmation rate relief. '

A. Code Cases

In In re Public Service Co. of
N.H.” the court issued a prelimi-
nary injunction under Section 105
to prevent a state utility commis-

by the state after the utility had ,
filed for bankruptcy. ?
Under Section 105(a), the Metro |
Transportation Co. case™ reversed
the state regulatory body and or-
dered that a settlement agreement

InIn re JAL Gas Co.,” the court
enjoined the state regulatory body
from a proceeding against the
debtor utility requiring it to pay
refunds to customers due to al-
leged “overcharges” made during
the pre-petition period. Erlin
Manor® reviewed a “negative eq-
uity” adjustment made against
the debtor nursing home's rate ap-
plication in a rate case pending be-

1
(28]
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tation, the court enjoined the state
from making the negative rate ad-
justment.

B. State Rate Cases

In rate cases, state commissions
have reviewed the dire conse-
quences which could result from
their failure to grant adequate rate
relief to electric utlities, including
the possibility that the utilities

{ would be forced into bankruptcy.

Citing the possibility of much
| higher rates as a result of the
| many additional costs which

i would be incurred in bankruptcy,

the detrimental impact on local in-
dustry, the loss of jobs, the inter-
ruption of electric service, the rip-
pling effect upon the cost of
capital for other local utilities, and
their possible loss of control over
rate setting for the debtor utility,
these commissions instead elected
to grant rate relief.® :

C. Pre-Code Cases

Pre—Code cases issued orders re-

garding the jurisdiction and

power of federal courts to deter-
mine ratemaking or other matters
that otherwise would have been
decided by regulatory bodies.

he Portland Electric cases™

enjoined temporarily a state
utility commuission from reduding
rates pending the outcome of the
rate case before the state commis-

| sion. The rate case ultimately was

settled by the parties, but the dis-
trict court retained jurisdiction
over the debtor utility through-
out. Denver v. Denver Tramway
Co.,* Minneapolis v. Rand,® and
O'Keefe v. New Orleans,® all in-
volved disputes over whether the
federal courts had jurisdiction in

| cases pending before them to set

rates for utilities; each concluded

| in the affirmative.

Crawford v. Duluth Street Runy.

| Co.* permitted a utility to discon-

tinue several unprofitable street
car lines over the opposition of
the local regulatory body where
the alternative would have meant

liquidation of the utility and total
loss of utility services. :

III. Bases for Denying
Preconfirmation Rate Relief
Notwithstanding silence in the
Code about the role of regulatory
bodies in granting preconfirma-
tion rate relief, a regulatory body,
reluctant to relinquish control

| over rate setting to a bankruptcy

court, could raise some argu-
ments.

First, although Section
1129(a)(6) expressly is inapplica-
ble, it might still be utilized, be-
cause it at least references an ap-

proval role for the regulatory
| body over a debtor utility need-

ing rate relief

Second, the Johnson Act, 28
U.5.C. §1342, assuming none of its
elements are shown to apply,
serves as a barrier to a federal
court granting rate relief.

Third, the Code requires a

| debtor utility to manage and oper-
. ate the property of the estate ac-
| cording to all valid state laws, in-

duding those governing
utilities.*® Fourth, “[tlhe Code

Regulators sometimes heed utility pleas for more revenues.
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| does not permit chapter 11 to be

used as a device for drcumvent-
ing the regulatory powers of any
commission created under federal
or state law which has jurisdiction
over rates charged by the
debtor”¥ Fifth, there are cases in
which bankruptcy courts have de-
ferred rate making concerns.
n In re Auto-Train Co.® the

Icou.n refused to allow a
trustee to decrease rates of an in-
terstate railroad without first ob-

| taining approval from the ICC.

But Auto-Train is distinguishable,
in that it involved a railroad,
which is treated differently under
the Code. Also, its facts did not
threaten extraordinary cnisis or
imminent threat of termination of
all service.

In re Gulf Water Benefaction Co.”
and In re Cortaro Water Co.*® are

| pre-Code cases. In Gulf Water, the

court felt that the debtor’s at-
tempt to seek relief in federal
court, induding a request for rate

relief, was subterfuge. It refused

| tointerfere with the state court's

decisions about the debtor's
rates.*! In Cortaro, the trustee of a
small utility requested a rate in-

| crease. The court refused and re-
| ferred the trustee to the state com-

A -
distinguishable for the same rea-
sons as is Gulf Water.

ach of the arguments raised

in this section can be readily
addressed. First, Section
1129(a)(6) simply does not apply
to preconfirmation. Second, the

| Johnson Act and Section 959(b)

considerations would be satisfied

| by evidence of an extraordinary

economic situation, which would
be the basis of an injunction
under Section 105(a). Without
rate relief and the potential for in-
creased revenues, the utility's es-
tate would be in jeopardy. Service
might be discontinued. Third, the
warning from Collier is mis-
placed; Section 112%(a)(6) applies

| only to rate relief in a plan of reor-

ganization. Fourth, the casesin
this section are distinguishable
from the situation of preconfirma-

| tion rate relief for a utility, which

serves many customers, which is
in imminent danger of discontinu-

| ing serving its customers, and

where the economic conse-
quences could be devastating to
the geographic region and econ-
omy.

IV. Conclusion
Bankruptcy courts should not

| beseen as an easy means to ob-

taining rate relief which reluctant
regulatory bodies are unwilling to

| authorize.

At the same time, if regulatory
failure does occur and a utility
has to file for Chapter 11, then
rate relief may be obtained from a
bankruptcy court preconfirma-
tion. This is especially true if the
utility can present evidence neces-
sary to obtain a Section 105(a) in-

Utilities cast aside by their regulators may see bankrupicy as a sweeter aliernative.
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junction: that (1) timely rate relief
from the regulatory body is un-
available and probably would be
a futile gesture, if applied for; (2)
service is in imminent threat of
disruption; (3) without utility ser-
vice, the local economy and geo-
graphic region would be endan-
gered dramatically, jobs would be
lost, and creditors would suffer.
o date, at least four state

Tuﬁlit}r commissions — Indi-
ana, Kansas, New Hampshire,
and Michigan — have recognized
that a bankruptcy court could set
rates preconfirmation for a debtor
utility and have factored this into
their rate setting determinations,
as noted at Section II, above.

Whether a bankruptcy court
ever adopts the views presented
here, only time will tell. But the
wait may be short indeed if the
Tucson Electric or El Paso situa-
tions degrade seriously enough
to occasion a Chapter 11 pro-
ceeding. w
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