Heducing

ad-0ebt expenses

Utilities should terminate bankrupt nonresidential customers
and seek payment rather than tolerating nonpayment

as an allowed operating expense.

Gilbert L. Hamberg

ata at one public wility commission
sdebt expenses in 1992 and 1993 for is
and gas wilitics” nenresidental customers
om several hundred thousand dollars 1o

n arly S18 million. These expenses, although relatively
loowe compared with gross operating expenses, are not
insignificant. especially if they are indicative of a trend
among utilitics. Data about water utilities were un-

Water utilities should implement aggressive credit and collection

strategies to minimize bad-debt expenses from nonresidential

customers. Before customers file for bankruptcy, utilities should

have favorable laws and tarilf provisions in effect and should

implement such provisions for each customer. When customers
file for bankruptey, utilities should intervene and protect their

pre- and postpetition interests. In a competitive economic
climate, such a policy would make sense for utilities.

available from that com-
rrvission, but water atilities
should also be concerned
about maintaining low
bad-debt expenses,

[ today’s economy
many nonresidential cus-
tomers file for bank-
ruptey. Wilities should
implement all prudent
measures 1o collect the
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full amounts of prepetiton {belore bankrupioy) and
posipetition {aiter bankruptey) bills from each non-
residential customer, By reducing bad-debr expense,
cost-conscious utilities can reduce one allowed oper-
ating expense and thereby improve their rates of
retTrL.

Utilities design the prices for their services {i.e.,
operating revenues) 1o recover their operating ex-
penses, including bad-debt expense. Therelore, when

a nonresidential customer owes a utility $5.000, [o
example, and fails to pay, all oither cosiomers pav the
£5,000. This article assumes that utilities, customers,
state commissions, and consumer advocates want the
delinguent custemer, not the ather customers, Lo pay
the full amount owed.

Bankruptcy filing should trigger alarms

When a customer files for bankruptey, it may be
1o late for a wiility 1o do anvthing about the prepe-
tition debt other than o file an accurate proof of
claim in a timely wav. A bankruptcy filing by a cus-
tomer should trigger alarms at the udility o have is
postpetition bills paid in full on the dates due, obain
adeguate assurance of payment {often through pay-
ment of a postpetition security depaosit), and terminate
service for nonpavment of postpetition bills after giv-
ing notice accarding 1o state laws.

These measures should mirror the credit and col-
lection practices already in effect for a urility’s non-
bankrupt nonresidential customers. Utilities routinely
{ile tanill provisions lor approval [rom their state come-
missions. Such provisions should provide that (1) the
utility can callect a security deposit equal, perhaps. 1o
some multiple of the highest estimated monthly bill
and (2) the wility can terminate service on due notice
for nonpayment of bills on time.

Utilities should offer alternate billing and pay-
ment options to customers who are unwilling or
unable o pay sccurity deposins; e, advance pay-
ments or hilling cveles of less than 30 days, 12
Manetheless, before offering any such alternate billing
arrangement, a regulated utility should ascertain
whether its state statutes and regulations permit such
options. 11 these kinds of pro-mility credit and col-
lection laws do not exist, utilities should lobby for
their passage.

When such arifl provisions are in elfect, they
should be enforced for all nonresidential customers.
A urtility without favorable credit and collection
provisions (e g., security deposits, advance pav-
ments, and termination procedures) should issue
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es should implement all prudent
Fmeasures to collect the full amounts
of prepetition and postpetition bills.

them as long as they are consistent with s1ate laws.
Because a cusiomer can file [or bankruptey at any
time, a utility can prevent prepetition debis by off-
setting them with a security deposit or advance
payIment or [{.‘]'l'l'l.]]'lﬂl:;]'lg for nanpayvment aceord-
ing to state law. Otfsetting a prepetition sccurity
deposit against a prepetition debt generally is per-
missible.? Because protection under the US Bank-
rupicy Code is not triggered until the bankruprey lil-
ing, prepetition wermination for
nonpayment is unallected by the
Bankruptey Code,

On approval by the state
commission, 1arill provisions ol
regulated utilities became the
cguivalent of state laws. This
applies to commission-regulated
utilities. ¢ This also applies 1o
reunicipal utilitics, which can
issue and enforce rules and regulations to conduct
their businesses,*.8

When a customer {iles for bankrupiley, 1he Bank-
rupley Code takes clleor. The relationship between
the utility and the costomer suddenly becomes sub-
ject to the jurisdiction of bankruptey courts. The
bankruptcy court has jurisdiction over all of a
debrior's assews and property, wherever located ® 10
Onher parties {e.e., secured creditors and the unse-
cured creditors committee) mav intervene in the
relationship, Three key statutes hecome operative:
11 USC §36a(a), 11 USC §3aaib), and 28 USsC
505900,

Section 366{a) reads:

Except as provided in subsection (b) of this section,
a utility may no alter, refuse, or discontinue service Lo,
ar discriminate against, the trustee or the debtor solely
on the basis of the commencement of a case under this
title or that a debt owed by the debror 1o sech utilivy lor
service rendered before the order Tor relief was not paid
when due

Section 366(a) was designed o end the practice
that existed before the enactment of the Bankruptey
Code in 1978 whereby some utilities required cus-
tomers o pay prepetition debis as a condition lor
receiving postpetition service. The message behind
g366a) is clear regardless of the amount of a cus-
tomer's prepetition debt, a utility siill most provide
postpetition service, at least for the first 20 days.

Section 3oa6(h) reads:

Such utility may alier, refuse, or discontinue service
neither the trustee nor the debtor, within 20 days
alter the date of the order for relief, furmishes adequare
assurance of payment, in the form ol a deposit or other
security, lor service alter such date. On request of a
party in interest and after notice and a hearing, the
court may order reasonable maodification of the amount
of deposit or ather security necessary 1o provide ade-
quale assurance ol paymenlt,

if




Section 366ib) defines how a uidlity is o supply
postpetition service. A utility must provide service
during the first 20 days postpetition. Thereafter, il
the debtor has not wndered “adequate assurance of
payment” and if no party has obained an order from
the bankruptey court, a utility may terminate ser-
vicell12 on compliance with state laws governing
such termination. t2-14

Section 959(h} reads:

[A] trustee, receiver or manager appointed in any
cause pending in any court ol the United States, inchad-
ing a dehtor in possession, shall manage and operate

mailed only periodically.

or manager according to the requirements of the valid
laws of the State Inowhich such property is situated, in
the same manner that the owner or possessor would
be bound 1o doal in possession thereal,

Assuiming a utility has tariff provisions and {or) can
rely on state laws lor the two keys it should seek
when involved in §366(b) litigation—i.e., a security
deposit {possibly twice the highest estimated maonthly
bill} or advance payvment and a termination remedy
not involving the bankruptey court {assume a given
number of days” written notice tor nonpayment)—
then §95%(b) should be observed by the bankruptey
Judge, and both keys should be granted.

ities provide service on credit every
inute of every day. However, meters
are read and bills are calculated and

Many nonresidential customers
fila for bankruptcy in today's
economy, but cost-conscious
utifities can reduce bad-delt
expense and thereby improve
their rates of return.

This is in stark coniras) 1o
§366(b) relief, which many non-
residential debtors seck—paying
no security deposits and requir-
ing the urility o return 1o the
bankruptey court on many days’
notice 1o seck a termination
remedy for nonpayvment of posi-
petition bills,

Once in effect, tarifl provi-
sions are the cquivalent of state
laws. #-8 Thilities must operale
according to their tarilfs, rules,
regulations, and state Taws, Section 959(b), which
applics w state laws governing utilities, !> requires
debtors 1o comply with these same state laws. To
abtain §366(0) reliel, a utility either should Tile its
awn 8366{1) motion or should intervene in a §366(h)
matien filed by its customer or other party, Conser-
valive business practice dictates this decision, even
though a wtility appears 1o be able to terminate ser-
vice on the twenty-lirst day postpetition, on compli-
ance with state termination procedures—if no party
has filed a §366(0) motion cither prior thereto or
prior o the decision 1o terminate.

Section 366(b) singles
out utilities

Section 366(b) singles
ot utilities from other cred-
itors. A nongovernmenl
creditor may be able wo dis.
continue doing business
with a debror that owes it
money for prepetition debi;
however, an investor-onwned
utility, because ol §366(a),
cannot, %21 nor can a mu-
nicipal mility, because of §3660a) and 11 USC 8525(a)
iban on disaimination by governmental entities against
debtors). Instead, §366(b) was designed 1o grant to
utilities “adequate assurance of payment” to compen-
sate them for the financial risk of selling on credit 1o
debrtors, who often owe them prepetition debis.

The typical utility’s billing practices probably com-
bine an adequate security deposit or advance pay-
ments with a liberal termination procedure, Utilities
provide service on credit every minute of every dav,
Howvever, meters are read and bills are caleulated and
mailed only periodically iie., monthly, quarterly, or
other interval), Bills are due perhaps 20 days aler
the meter-reading date. The gap between the first
day’s service and the due date of the Dill may be about
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50 days. I the customer pays late, the gap increases,
II'a termination notice is sent, the gap increases by
even more days,

A utility should not be “unsecured” lor postpeti-
tion service. “While a public utility has a duty w
servie, neither its history of past service nor its fran-
chise to serve in the future may fix on it a duty 1o pro-
vide unsecured future service - .. [and it should not]
risk [urther losses 1o provide services for the benefit
of other creditors,”22 Ample authority exists for the
two keys toa utility's demands in §3o06(b) litigation:
i1) pavment of a security depasit! 122-25 ar advance
paymenth? and (2} termination without returning
to bankruptey court for nonpayment, '4.46- 28

Conclusion

The rationale behind §366(b) s the recognition by
Congress that unlike nonutilities {which may choose
the customers o whom they sell their products), util-
ities are regulated and must serve all cusiomers in
their service werritorics—even debrors, whao by defi-
nition are poor credit risks, On the other hand,
g366ih) gives utilities—bur not other creditors—"ade-
quate assurance of payment.”

This is similar to the rates principle, under which
in exchange for not being allowed 1o raise prices at will
ias nonurilities doj, utilities are guaranteed the oppor-
tunity to earn a fair rate of return—i.e., a return on
cquilty in additon o the recovery of all reasonable
costs and expenses,2? Regulated or municipal utilities
should argue that “adequate assurance of payment”
means that already provided for in their arifts and
other-state laws establishing credit and collection
practices,

Bankruptey adds significant complexity 1o the
credit and collection practices hetween a mility and
its customers. Even i an adequate security deposit
is minimal in relation to the total bankruprey matter
ibankruptcy cases tend 1o last a long time, cven sev-
eral years), the cumulative amounts of postpetition
bills can increase rapidly, especially when debtors
perceive that particular utilities are not coneerned
abourt termination for nonpayvment.

Water utilities should have scourity deposits or
atvance payment arrangements with their non-
bankrupt nonresidential customers, terminate such
customers for nonpaviment of bills alicr aiving the
notice required by their state laws, and seek §366(D)
reliel so that each nonresidential customer pays its
awn bills in full. If enough utilities did this, the mes-
sage would be out that udilities will no longer 1oler-
ate nonpayment {rom their nonresidential customers,

As long as bad-debt expenses stay in the cate-
gory of "allowed operating expenses,” utilities will
continue to surcharge paying cuslomers Lo recover
the bad debis of delinguent customers. However,
competition may end this practice. Facing competi-
tion from others who provide the same services, util-
ities may find it wise 1o implement “meaner and
leaner” credit and collection practices to keep rates
lowweer.
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